INTRODUCTION
My starting point is an increasingly common description of reality: that there has been a continuing flow of policy-making power from Congress to the executive; that as a result the executive makes major policy which has not been affirmatively endorsed by Congress; and that this is a significant problem in our constitutional system. Against the background of frequent arguments that Congress' role in policy-making should be strengthened and protected to assure an appropriate allocation of power in our system, I consider here whether the courts should play some role in furthering that objective.
The question is an extremely complex one. A persuasive answer would require a full analysis of various legal doctrines; questions of political and constitutional theory; the actual behavior of political and administrative bodies in making policy; the practicality of' greater congressional policy-making in various areas; and all of the alternative means of controlling executive policy-making. This conference paper, prepared over a few weeks by a practicing attorney relatively new to the specific subject at hand, is obviouslV not such an effort. My purpose at this point is simply to be suggestive about several legal doctrines-to set forth a position which, I believe, at least deserves further consideration, even though I recognize that ultimately it may not prove fruitful.
In only a very preliminary and tentative way, then, I argue that the courts can and should play some role in stemming the flow of policy-making power away from Congress. The judicial weapons are limited, however, and the appropriate judicial role at most a modest one; and the effort is useless unless Congress is willing and able, with a little encouragement, to reclaim a more decisive policy-making role. I discuss three methods that the courts have used or might use to curb executive policy-making and recall Congress to a greater policy-making role: applying the delegation doctrine narrowly construing statutes which do not clearly and explicitly authorize executive policy-making and construing statutes so as to preempt any inherent presidential power to make policy.' In a brief final section, I add some more general observations on the thoughts are at least as applicable to policy-making by the independent agencies, and therefore I refer to them as well in my discussion.
I WHO SHOULD MAKE POLICY?
My main premise throughout this paper is itself the subject of considerable debate, but cannot be explored in any adequate way here. It is, essentially, that under our Constitution Congress is the favored institution in our national government for major policy-making-that is, making those basic value choices which have large impact and usually govern other decisions. To be sure, the other institutions all have legitimate policy-making functions. The executive has constitutional powers and duties that involve important policymaking, particularly in foreign affairs, and it influences policy through initiating and vetoing legislation; both the executive and the independent agencies inevitably must make some policy in the course of administering the law; the judiciary also inevitably makes policy in applying statutes, tending the federal common law and interpreting the Constitution. These intermeshing policymaking functions are some of the clearest examples of interdependence among the several "separate" branches of our political system.
But while policy-making is shared, and the constitutional phrases "legislative powers" and "executive power" may have somewhat overlapping connotations, the framers of the Constitution seem clearly to have intended Congress, through exercise of article I's enumerated and incidental "legislative powers," to be the main policy-maker. This constitutional preference for congressional policy-making rests upon at least two factors other than the constitutional text.
First, in a democracy legislatures are usually thought to be more purely representative in composition and process. Compared with the "winner take all" presidency and the unelected agencies, Congress and its committees contain within them a diversity of elected voices that mirrors the country's variety; shifting moods in the country and different perspectives will always find a way to be presented. Consultation and collaboration are a central aspect of the legislative process; isolated decisions, a demonstrated danger of the "inperial presidency," are impossible. 2. Moreover, the President and Vice President are the only elected figures in the executive branch, and therefore most executive branch decisions are made by unelected officials; in their second terms, the President and Vice President are themselves unaccountable lame ducks. By contrast, there are 535 elected Congresspersons, a large number of whom decide to run for recent history makes particularly clear that the executive and agencies are not inherently wise, or even decisive. We have had enough experience to know that the so-called expertise of the executive branch and independent agencies is to a considerable extent a myth; in any event, issues of policy involve questions of value, which are usually thought to be matters for broadly democratic, not expert, decision. We also know that, left on his own, the President can do dangerous things.
The question of who should make policy is at the heart of most discussion of the contemporary problem of executive power. For me, the making of major policy by the executive and agencies is a challenge to basic constitutional principle. It therefore becomes worthwhile to think about doctrines that the courts might use to deal with the challenge.
II SHOULD THE DELEGATION DOCTRINE BE REVIVED?
Congress' delegation of power to the executive and agencies accounts for much of the growth in executive and agency power. 6 From the beginning, it was understood that delegation of Congress' article I powers in our system of separation of powers poses at least a potential constitutional problem appropriate for judicial resolution. In addition to a general concern for our system of checks and balances, the objection to delegated congressional power reflects, as Professor Jaffe and others have noted, "a fundamental democratic concern,-a "concern that large decisions of policy should be grounded in consent" arrived at through representation in the legislature.' Although the courts occasionally formulated extreme and simplistic statements that "the legislative power of Congress cannot be delegated,'" it was established very PROPERTY 218-21, 582-83 (1928) . L. JAFFE. JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 85 (1965); Stewart, The Reformation qfAmerican Administrative Law, 88 HARV. L. REV. 1667 REV. , 1672 REV. -73. 1694 REV. (1975 ; Wright, Book Review, Beyond Discretionary justice, 81 YALE L.J. 575, 580, 582-87 (1972) ; United States v. Robel, 389 U.S. 258, 276 (1967) (Brennan, J., concurring in the result); Zernel v. Rusk, 381 U.S. 1, 20 (1965) (Black, J.. dissenting); Arizona v. California, 373 U. S. 546, 626 (1963) (Harlan, J., dissenting) . Where individual liberties are involved, the objection to delegated power may also reflect "due process" notions. See, e.g., Cushman, The Constitutional Status of the Independent Regulatory Commissions, 24 CORNELL L.Q. 13, 32-33 (1938) ; note 35 infra. For a discussion of other historic bases for the delegation doctrine, see, e.g., Duff and Whiteside, Delegata Potestas Non Potest Delegari: A Maxim of American Constitutional Law, 14 CORNELL L.Q. 168, 195 (1929) .
8. United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 85 (1932).
early that Congress' power could be delegated provided that Congress had made the basic policy choices and therefore given sufficient guidance concerning how it wished the delegated power to be exercised. Delegation of some power, it was understood, was often a practical necessity given the things that modern government did. Delegations were permissible, the courts said, provided that the delegated legislative power was accompanied by "declared policies" 9 or prescribed "standards"' or "intelligible principles"" to which the delegate must conform. Congress had to decide the "important" questions; the delegate could "fill up the details."'1 2 These formulations, whatever their differences, are all directly responsive to the "fundamental democratic concern" and the concern for checks and balances, for they indicate that basic policy-making must be made in Congress.' 3 Only relatively minor and interstitial policy-making that was a necessary part of the application and administration of congressional policies could be delegated.
While the rhetoric of the delegation doctrine points to an accommodation between Congress' law-making duties under article I and the needs of a working government, the courts have generally not applied their own rhetoric.
The most famous exceptions were A. L.A. Schechter Poultry Corporation v. United States' 4 and Panama Refining Co. v. Ryan, ' 5 striking down portions of the National Industrial Recovery Act as unlawful delegations to the President. But since then, the federal courts have been perfectly prepared to uphold essentially standardless statutes that left the most basic policy-making to others.' 6 In general, the courts have asserted that the statutes in question provided 9. E.g., Panama Refining Co. v. Ryan, 293 U.S. 388, 415, 421, 430 (1935) ("[W] e look to the statute to see whether the Congress has declared a policy with respect to that subject .... ); see United States v. Robel, 389 U.S. 258, 275-77 (1967) (Brennan, J., concurring in the result).
10. E.g., United States v. Chicago, Milwaukee, St. Paul & Pacific R.R., 282 U.S. 311, 324 (1931) (Congress cannot delegate any part of its legislative power except under the limitation of a prescribed standard.
... ); Yakus v. United States, 321 U.S. 414, 426 (1944) (there is unlawful delegation only where "there is an absence of standards for the guidance of the Administrator's action, so that it would be impossible in a proper proceeding to ascertain whether the will of Congress has been obeyed.
11. E.g., J.W. A large price appears to be paid when congressional power is delegated without standards, guiding principles, or clear policy objectives, whatever the subject matter area.
2 2 First, as already suggested, Congress is weakened and the constitutional legitimacy of governmental action may be called into question when major value questions are resolved by the executive or by independent "experts," rather than by Congress. Second, major policy decisions do not benefit from the collaborative wisdom of both the executive and legislative REV. 66, 68-69 (1974) . A very simple example of this is legislation which authorizes the executive to develop regulatory standards that take account of both safety/environmental and cost factors, but which gives no guidance concerning when the safety/environmental objective should be deemed too expensive. E.g., § 102(e), Ports and Waterways Safety Act of 1972, 33 U.S.C. § 1222(e) (Supp. IV 1974); § 6(b)(5), Occupational Safety and Health Act of 1970, 29 U.S.C. § 655(b)(5) (1970 branches. Third, the lack of clear congressional policy choices sets the administrator adrift with unchannelled discretion which makes evenhanded and fair implementation less likely. Fourth, without the clear guidance that standards provide, administrators may be less efficient. Fifth, by delegating major value choices, Congress thrusts enormous political forces and pressures on the executive and independent agencies which can easily deflect them from their more appropriate managerial and "expert" functions. 23 Sixth, the absence of guiding congressional policy choices means that reviewing courts do not have a substantive standard by which to measure the administrator's action, and therefore their potential usefulness in overseeing and restraining agency action is limited.
24 Seventh, the lack of guiding principles makes it hard for the public, Congress, and administrative officials to evaluate whether the objectives of the statute are being effectuated. Eighth, the absence of standards makes it difficult for private parties to conform their conduct to law. Some of these problems could be mitigated by administratively-developed standards and procedural safeguards. Professor Kenneth Davis and others have been masterful advocates for this approach and apparently believe that it is appropriate for courts to require the development of administrative standards. 25 In his opinion upholding the Economic Stabilization Act of 1970 against a "difficult" delegation challenge, Judge Leventhal noted, as one factor among several that blunted the delegation argument, that the Act (as interpreted) required the President to develop his own "standards" and "intelligible administrative policy." The "contemporary [judicial] approach," Judge Leventhal subsequently wrote, "is one not of invalidating even the broadest statutory delegations of power, but of assuring that they are accompanied by adequate controls on subsequent administrative behavior.
' 2 6 There is little doubt that the usual judicial review of administrative action, supplemented by a requirement of administratively-developed standards in the case of broad delegations, can provide significant control over executive action, 2 7 particu- But this judicial/administrative control mechanism does not address the basic problem that policies are being made by the executive and agencies, not by Congress. The Davis approach ignores allocation of powers questions. Davis promises consistency and predictability, but not representative decisionmaking, checks and balances, and constitutional legitimacy. 29 Nor does his approach permit the courts to play their full role in checking administrative abuses. A basic function of judicial review of administrative action is "to ascertain whether the will of Congress has been obeyed"; 3 1 if Congress wills no determinate policy-beyond the abdication of its policy-making responsibility-the courts have no independent substantive standard against which to measure what the executive or agency does. Finally, the Davis approach does not seem noticeably easier for courts to apply than the delegation doctrine. As discussed more fully below, one of the major problems with application of the delegation doctrine is that it is difficult for courts to decide whether and to what extent legislative standards should be required in a particular area. The same problem arises when the subject is administrative standards, and the judicial task is not easier. Most courts, of course, hive simply abandoned the original delegation doctrine without adopting in its place the Davis approach of requiring administrative standards. A strengthened judicial application of the original delegation doctrine would be directly responsive to the goals of curbing executive policy-making and encouraging a greater congressional role, and could have a significant effect. Because of the doctrine's present low repute, it is somewhat awkward to discuss the doctrine seriously, much less to suggest its revival.
3 ' Nevertheless, the doctrine does at least have an underground life, and surfaces with some vigor from time to time. In a little noticed opinion in 1974, National 29. This is not to deny thai the executive and agencies could somewhat strengthen their legitimacy as policy-makers by replicating (or even, it could be said, improving upon) some aspects of the legislative process by assuring that all relevant interests and all points of view are heard and considered before policies are chosen. In fact, administrative law seems to be moving 345 (1974) , that the Act should be construed as permitting agencies to collect only "fees" measured by the "value to the recipient" of an agency's services. Any other interpretation, the Court said, would effectively give the agencies broad "taxing power" permitting flexible adjustment of the assessment in light of the agency's view of the "public policy or interest served." Id. at 336. The two Justices concurring and dissenting stated that the delegation doctrine "is surely as moribund as the substantive due process approach of the same era...."
[sic], id. at 353, but would also have limited the statute's reach. The nmajority opinions seem to reflect the Court's particular s~nsitivity to delegations of the taxing power.
The Supreme Court's recent opinion in Federal Energ " Administration v. Algonquin SNG, Inc., 96 S. Ct. 2295 Ct. (1976 , handed down after this paper was delivered (and noted more fully at note 93 infra and accompanying text), returns to the more deferential approach. Reversing the court of appeals, the Supreme Court upheld the President's authority to impose multi-billion dollar oil import license fees-the centerpiece of the energy program instituted by Presidents Nixon and Ford after the Arab oil embargo of 1973-under a statute which authorizes the President to "take such action, and for such time, as he deems necessary to adjust the imports of [an] article and its derivatives so that ... imports [of such article] will not threaten to impair the national security." Inter alia, the Court refused to read the statute narrowly "to avoid 'a serious question of unconstitutional delegation of legislative power' ", since it saw "no looming, problem of improper delegation . . ." The Court invoked the traditional requirements that Congress provide "standards" and "intelligible principles" to guide the President's action, but held that these requirements were met here because the statute authorizes the President to act only where he believes that the imports "threaten to impair the national security" and because the statute also sets forth a number of "factors" for the President to consider in exercising his authority. Id. at 2302. (The "factors" mentioned in the statute are extremely broad, however-they include "the economic welfare of the Nation"--and do not seem to limit the President's discretion significantly.) The S. 546, 626 (1963) (holding that the Secretary of the Interior has authority to allocate water throughout entire southwest region according to his own formula). Justice Harlan added:
The principle that authority granted by the legislature must be limited by adequate standards serves two primary functions vital to preserving the separation of powers required by the Constitution. First, it insures that the fundamental policy decisions in our society will be made not by an appointed official but by the body immediately responsible to the people. Second, it prevents judicial review from becoming merely an exercise at large by providing the courts with some measure against which to judge the official action that has been challenged. The absence of standards under the Court's construction is an instructive illustration of these points. The unrestrained power to determine the burden of shortages is the power to make a political decision of the highest order....
These substantial constitutional doubts do not, of course, lead to the conclusion that the Project Act must be held invalid. Rather, they buttress the conviction, already firmly grounded in the Act and its history, that no such authority was vested in the Secretary by Congress. Id. at 626-27. [Vol. 40 These recent appearances of the delegation doctrine express an abiding concern that much major policy is no longer made by Congress, although under our constitutional system it should be. They suggest that if the courts fail to apply the delegation doctrine in order to correct this shift in the constitutional allocation of powers, they are abdicating their own constitutional function. They raise a question of increasing, not lessening, relevance for the future, in which greater economic planning at the national level is likely 3 and the drift toward authoritarian executive policy-making may grow.
Whether it is wise to revive the delegation doctrine depends at least in part upon the criteria which are developed for its application. A potentially crude doctrine, it needs to be refined, its use confined to relatively gross delegations. Considerable thought needs to be given to developing guidelines. Without pretending to be very exact or specific, let me suggest a few tentatively framed criteria:
(1) Congressional legislation delegating power to the executive or independent agencies should clearly state workable standards or intelligible principles to provide reasonable but genuine guidance for the act's administration.
(2) These standards or principles should resolve the major value questions under the act. Truly interstitial and minor policy-making-admittedly always a question of degree-and fact-finding to implement congressional value choices may be left to the administrator without constitutional problems. (3) The legislation may describe factors to be considered by the administrator, but reasonable and genuine guidance must be given concerning the relative weight of the various factors if the factors give little or no practical guidance by themselves.
(4) A requirement that Congress provide clear standards does not preclude Congress from providing a limited "safety valve" which permits exceptions in circumstances of demonstrated need. (5) The existence of administrative standards interpreting a statute should not blunt a delegation challenge if the administrator has resolved a major policy issue which Congress itself did not resolve. Where the administrator makes major policy choices which Congress did not make, the burden is on the administrator to submit his standards to Congress for passage as amended legislation (subject to presidential veto).
4 ' Responsibility for these major policy 39. While the delegation doctrine should reqtuire that all major policy issues be resolved by Congress, Congress should not be required to legislate on as many policy details as it practically could. This requirement might lead to an unwise allocation of congressional resources, would eliminate a certain amount of necessary flexibility, and might be particularly difficult for cour ts to administer.
The text states an approach which turns on the nature of the issues unresolh ed by Congress. An alternative approach might look at congressional behavior, and apply the delegation doctrine only where Congress was faced with specific polic) choices and sought to "pass the buck-or otherwise willfully abdicate its political responsibility. This "subjective test. ttrning on the reasons for the delegation, would involve a judicially awkward inquiry into legislative motivation, would be difficult to apply, and would give the delegation doctrine a different scope than the approach suggested in the text. Cf. note 67 infia.
40. Cf. Leventhal, supra note 21, at 75-80. Congress should provide some principles to guide use of the safety valve: but. against the background of the statute's itain standards, somewhat less congressional precision and somewhat greater administrative flexibility should be permitted for these narrow exemptions.
41. See note 129 iifra for a brief discussion of legislation which requires the executive or agency to lay regulations before the Congress a specified time before the regulations become effective, and permits a resoltition of one or both Houses to set the regulations aside without allowing a presidential veto. It would take another paper to discuss the complex constitutional and policy issues raised by such legislation and to consider full\ whether, assuiming its constitutionality, the existence of such a system of congressional oversight and review of executive action (6) Specific necessities may justify otherwise impermissible delegations. For example, in a truly emergency situation, defined as one in which there is not enough time for Congress to lay down the basic policies, a broader than usual delegation to the President should be permitted. 43 This approach is limited by its justification: If it is practical for Congress to grant more specific authority, it should be required.
Given the disfavored status of standardless delegations in the new regime, the courts might refuse to uphold even an emergency delegation unless, by its terms, the delegation expired after a short period of time; if the delegation is explicitly for a short period, and the President is required to return to Congress promptly for renewal of broad emergency authority or for more specific legislation, the emergency delegation should be less vulnerable. Furthermore, although considerable deference to the President is appropriate, the courts should be willing to look behind any presidential determination that emergency conditions actually exist which trigger his broad powers. 44 Another necessity which may justify a broader than usual congressional delegation is where the effectiveness of a governmental decision requires that it be planned in secret. For example, the timing of a wage and price freeze has enormous distributional consequences and might otherwise be a decision that Congress should be allowed to save an otherwise unlawful delegation from judicial invalidation. As a general matter, after the fact congressional oversight obviously mitigates some of the problems of broad delegations of major policy-making power. However, congressional oversight operates haphazardly since congi ressional scrutiny is not mandated. In the usual delegation situation, Congress is unwilling to assume responsibility for the policies in question, before or after the delegation takes place; for this and other reasons, many major executi ve policies would be allowed to continue in effect without Congress' reviewing them on their merits and accepting responsibility for them. I do suggest at notes 43-45 itora and accompanying text, that in rare cases a broad delegation might be permitted if' Congress limits the duration of the delegation and thereby assures that whatever the executive or agency does will not continue for hog without congr essional review. See also notes 128-32 and accompanying text, and note 54 nfra. 42. See notes 118-21 m/ta and accompanying text for a discussion of Weu implicit congressional ratification of administratise action nias and mas not be inferred.
43. Obviously, to the extent that the President may have inherent pow5ers to act in certain emergency situations and not need congressional authorization at ill, the delegation issue is irrelevant.
44. There are at least indications that courts will review the determinations of emergency or national security necessity. must make; but since the effectiveness of a freeze depends upon suddenness of implementation, the courts should not be troubled that the executive is given flexibility on the timing of the freeze, at least if some minimal congressional guidance is given.
4 5 Here too, though, the delegation might be permissible only if it were of short duration. There are, of course, numerous quite reasonable objections to the basic thrust of the delegation doctrine, whatever precise criteria for its application might be suggested. Many of these arguments rest upon the view that in practice congressional delegations serve useful purposes-indeed, that delegations are necessary. These arguments often ignore or dispute that basic constitutional values are at stake when Congress delegates large policy-making powers. The appeal of the arguments-however intuitive and speculative they may be-is that they seem to reflect obvious truths: that reality, including political reality, is extremely complex, and that there is no formula, particularly no constitutional formula, that can describe the way that government should go about the business of making wise policy. I agree, of course, that congressional delegations of relatively minor policy decisions are an essential part of modern government. My doubts concern the arguments defending delegations of major policy-making, which I think are weak-although certainly worth greater and more systematic investigation and evaluation than I have yet undertaken. There can also be significant objections to the delegation doctrine because it invokes the courts to monitor congressional delegations. I turn now to a brief and tentative consideration of some of these criticisms of the delegation doctrine.
1. Professor Davis repeatedly says that the doctrine has "failed," and, as evidence, points to numerous cases in which the courts have upheld essentially standardless delegations. 46 To a large extent, Davis is playing Holmes' "bad man"-simply predicting what the courts will do. 47 And he is right in stating that lawyers who raise a delegation issue today are likely to lose. The modern precedents are overwhelmingly against the meaningful application of the delegation doctrine. If the doctrine is to be revived, litigants will have to appeal to basic constitutional principles and point to the fundamental change in our constitutional system that results from the continuing shift of power away from Congress and towards the executive and agencies. 2. The literature on delegation is full of statements to the effect that Congress is often too divided politically to set the kind of clear standards that the delegation doctrine envisions. 48 Congress, in this view, is constrained to dele- Why should Congress be allowed to abdicate the responsibility for making basic value choices for the society? Legal doctrine should provide Congress with an incentive to make these choices itself. If Congress cannot agree on what it wants to accomplish, and cannot hammer out an agreement on the basic policy choices involved in an area, then there probably should be no law.
Admittedly, such an approach might strengthen the hand of the status quo since certain legislation may become impossible to pass or may take longer to pass. This fact must be candidly faced and its impact on various social interests evaluated; but certainly a little less government regulation and a little less law are not necessarily bad things. Moreover, careful (if time consuming) legislative deliberations can be very useful in strengthening government action. Legislative policies carefully thought out in advance will probably be more effective in meeting needs. Clearly stated policies mean that Congress knows what it is doing, and the legislative commitment to change is likely to be more secure because it is more concrete. The more specific the legislative command the more likely the administrator will obey it. And as Lowi says, "A bureaucracy in the service of a strong and clear statute is more effective than ever." 5 1 In any event, even if legislative lawmaking is generally rather slow, Congress can and does act with "expedition" in an emergency) 2 Moreover, a notion that the executive and agencies will sidestep time consuming politics to act decisively and efficiently is often unrealistic. When Congress has difficulty making a policy decision it is usually because of the political forces, which will converge on the executive or agency if Congress does not resolve the issue. 53 In fact this has happened, putting great pressures on the administrative process and producing backlog and delay. 3. A third argument is that Congress does not have the time or information to make policy, and therefore must delegate. 1970 Supp.) . Although post-delegation congressional oversight is sometimes viewed as preferable to congressional policy-making at the outset, it have time to focus in on the major policy issues concerning inflation, economic regulation, poverty, unemployment, energy, foreign trade and defense, it may be that Congress has chosen to spend too much time on less important things. When it chooses to do so, Congress clearly has the capacity to write far more detailed legislation than the delegation doctrine would ever require-e.g., in the tax area. 5 5 Have the executive and agencies really demonstrated an inherent superiority in producing wise and coherent policy? Their so-called expertise has often failed us, both because administrative experts may not have the strength to prevail politically and because expert knowledge itself may not be advanced enough to solve certain problems. In any case, major policy issues involve value qtLestions which should be decided in a broadlx democratic way. Expertise, to be sure, is often an essential ingredient in clarifying and making value choices, but if Congress needs more information and staff expertise, it should get them for itself. Nor is there anything wrong with Congress' authorizing the executive or the agencies to do the background work and then to come to Congress with proposals; 56 this is far different from the executive and agencies making the ultimate decisions on policy. There is, admiuedly, a limit to what can be expected in policymaking-whether by legislatures or the executive/agencies. Where value choices are intertwined with factual analxysis requiring great expertise to develop and understand, it may be unrealistic to expect Congresspersons (or the President) ever to master the necessary details. In this circumstance, there is a dilemma: Either "experts" decide the important value questions with questionable legitimacy, or elected representatives make the value choices in the relative dark. 4. A related objection to the delegation doctrine is that "it ma be impossible in the nature of the subject matter to specify with particularity the course to be followed..
7
The short answer to this is that even if it may be impossible at times, it usually is not. There is wide agreement that Congress could do much, much better than it does in writing clear, specific statutes.
58
More importantly, the delegation doctrine does not require that Congress necessarily concern itself with the details of "the course to be followed." (Ingoes without say ing thai oversight Irequires time and informed overseers if it is to be anyihing othei than a haphazard and stIperficial effoirt. Criticism can be easier than creation; but if Congress does not haxe the time and information to decide upon policies befire they are implemented. it is probahly not in a position to Undertake coibprehensive and effective oversight after the policies are implemented either. deed too many legislative details could hamper effective administration.) The delegation doctrine would be satisfied, and the present situation vastly improved, if Congress gave clear guidance on the major policy questions and conflicts under each statute, whether that guidance be in the form of standards, principles, or weighted factors. Where time, information, or "the nature of the subject matter" does not permit this much thinking through of the problem, how can Congress be convinced that governmental action or expenditure is even sensible, much less necessary? Having set the basic course, Congress can leave all truly interstitial policy-making, all the details, and all the administration to the executive or agency. If, after a period of living with the congressional choices, the administrator feels that they' are unwise or unworkable, he can return to Congress, argue his case, and ask for a new law., 5 5. One of the most diffictlt questions concerning the delegation doctrine is whether the judiciary can and should supervise the allocation of powers among the other branches in the way that the doctrine requires.
H. FRIENDLY,
6 A delegation challenge involves the setting of boundaries between the other branches, and such an effort raises problems often associated with so-called "political qtestiofns": Are there manageable judicial standards? Isn't a political resolution best? Is there too great a danger of confrontation with the other branches? 61 The shadow of a "political question," however, is always present when an issue is raised concerning the allocation of powers tinder the Constitution; as a general matter, it has not precluded the courts from playing the important and legitimate role described by Justice Frankfurter as "determining where authority lies as between the democratic forces in our scheme of a textuallx demonstrable constitutional commitment of the issue to a coordinate political department: or a lack of judicially discoverable and manageable standards for resolving it; or the impossibility of' deciding witho ai n iinitial policY determination of a kind clearly for noiijudicial discretion; or the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of go'-ernment; or at n unusual need for inquestion irig adherence Io a political decision already ritade; or the potentiality of' embarrassment fron Multifarious pronouncements by sarious departments on one question. See also Powell v. McCormack, 395 U.S. 486 (1969). government." 6 2 The issues may be important in the political process, but they involve fundamental questions of law as well. Thus, the courts have struck down statutes on delegation grounds in the past, and even when they have rejected delegation challenges, they have invoked the usual formulas and never doubted that the delegation doctrine was properly for judges to apply. Nevertheless, the appropriateness of the judicial role may be questioned. One very significant problem is that it may be difficult for judges to apply criteria for determining whether an improper delegation has occurred. "When," Alexander Bickel asked, "should the Court recall the legislature to its own policy-making function? Obviously, the answer must lie in the importance of the decision left to the administrator or other official."
3 This may not be the complete or only "answer,"
'6 4 but it is obviously a significant part of the answer, and a potentially difficult one to apply. Where the delegated decision affects the constitutional rights of individuals, there is at least a ready benchmark for assessing the "importance" of the powers delegated. But in other situations, how is the court to determine whether the policy-making powers delegated to the executive or agency are too great-i.e., that the policy questions that are left to the administrator are sufficiently major, or novel, or controversial, or have such a wide impact, that they should have been resolved by Congress.
6 5 The legislative history may provide some help-by highlighting the various (unresolved) policy issues in an area that persons in and before Congress felt were of fundamental importance-but the court may be faced with difficult judgments. Admittedly, the line between fundamental policy-making (which is for Congress), and minor or interstitial policy-making (which may be left to the executive and agencies) is a somewhat blurry and subjective one-but is it significantly more so than the lines that courts often draw and work around? 6 6 Certainly in many cases-the gross cases to which 66. In fact, the courts distinguish major from interstitial lawmaking all the time because a similar distinction is one that generally marks the boundaries of the judiciary's own power to [Vol. 40: No. 3 HeinOnline --40 Law & Contemp. Probs. 62 1976 the delegation doctrine is primarily addressed-the courts should have little difficulty in determining that the most basic issues were left to the executive or agency to resolve.
Why, it may be asked, is it appropriate for the judiciary to protect congressional policy-making powers where Congress itself has clearly and explicitly agreed to the loss of those powers? In fact, it is this very willingness of Congress to go along that may make judicial intervention necessary. Congress has agreed to a fundamental shift in power among the branches which is transforming our constitutional system. The courts are traditionally willing to step in when Congress acts against enduring constitutional values, and in doing so the courts perform an accepted judicial function. 7 The very absence of an active boundary dispute among the branches when Congress transfers great powers means that there is no prospect of a political resolution consistent wvith our constitutional principles-and therefore judicial intervention may be particularly appropriate. Nor is there a messy inter-branch struggle that might justifiably lead courts to stay their hand." 67. %' v basic argument is that a judicially applied delegation doctrine is appropriate and within the traditional universe of judicial review because congressional delegations of major policy-making powers offend fundamental constitutional principles. In applying these basic principles, it is not necessary for courts to undertake what would be a more problematic effort of evaluating whether delegations in particular cases do or do not promote the making of wise policy. The courts obviously have no particular institutional competence to make at large judgments about the best way to make policy.
To be sure, I also argue that I see no overriding prudential reasons to abandon ftndamental principles and permit broad delegations. And I have also suggested that delegations of major policy-making power do not usually reflect a considered congressional judgment about how wise policy should be made, but simply involve an avoidance of political and constitutional responsibilits. On these assumptions, a judicially enforced, essentially blanket rule against major delegations is most readily defensible. If Congress were to dispute these general assumptions in particular cases-for example, by making a specific determination that a particular delegation were necessary because certain ch aracteristics of the policy area favored an incremental administrative developmnent of potlicy-the picture Would become more complicated, although constitutional objections would still be possible. As noted at note 39, supra, the courts might conceivably try to accommodate certain delegations by developing a "subjective" test which turns on the motive (or even the necessity) for each delegation that is challenged. The next section of this paper, notes 74-131 and accompanying text describes another, and, I believe, preferable approach that would, in essence, regulate congressional delegations of power only to the extent of trying to assure that they reflect Congress' considered judgment: Major executive policy-making would be permitted provided that the statutory authorization for it is clearly and explictly expressed.
68. Admittedlx, since both political branches will generally have concurred in the delegation, there may in theory be a greater than usual chance of united political opposition to a court order striking down a statute on delegation grounds.
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6 9 While the delegation doctrine certainly thrusts the courts into the political process, it is less intrusive than most judicial review because it does not limit the power of the federal government to take action; rather, it concerns the method of exercising that power. Since the only issue is which branch must act, the question is not what the federal government may do, but in what way."' I will return to these and related questions concerning the nature and propriety of the judicial role in recalling Congress to its policy-making function. But for now I rest with the words of Learned Hand, who generally believed in the most sparing use of the power of judicial review:
It is of course true that when a court holds that a legislature has left too much latitude to an administrative tribunal, it overrules a decision of the legislature as to its powers; but there appears to me a tenable distinction between that situation and one where a court overrules the actual exercise of legislative authority; for the delegation of authority is pro tanto the abdication of authoritv over the subject matter by a transfer to others of authority that the legislature alone may exercise. Once we assutme that courts are to set the boundaries of each "Department's" authority, it follows that they tist say where legislation begins, however hazy its boundaries may be.
In sum, then, the delegation doctrine may have greater use than generally believed, at least where quite gross delegations are made. The doctrine is admittedly a rather rough weapon-voiding a statute; temporarily at least, preventing action in an area of presumptive importance and flatly forbidding anyone but Congress from ultimately deciding what action to take. It is also a limited weapon because it cannot force Congress to act.
7 2 But because of the sharpness of the sanction, it may well be an effective deterrent to congressional abdication of responsibility. It may also give Congress a good excuse 69. Cf. Cox, Executive Privilege, 122 U. PA. L. REV. 1383 REV. , 1433 REV. -34 (1974 . 70. Cf. A. BICKEL, supra note 7, at 161. The two grounds for striking down the NIRA in Schechter Poultdr, supra note 14, illustrate this distinction. The Court held that the statute impermissibly delegated power, but also held that the federal government exceeded its power under the commerce clause. (Indeed, the decline of the delegation doctrine may be partially explained by the post-1935 rush of the Supreme Court to legitimate the exercise of national power under the commerce clause. In this period, the two doctrines relied upon in Schechter may have been linked together and therefore discredited together, even though the delegation doctrine need not have interfered with the continuing dcevelopment of broad national powers.)
Lowi notes that instead of striking down broad, standardless statutes, the Courts often 'legis late" by supplying standards. "A blanket invalidation under the Schechter rule is a Court order for Congress to do its own work. Therefore the rule of law is a restraint upon rather than an expansion of the judicial function." T. Lowi, supra note 22, at 298. As noted at note 51 supra and accompanying text, the delegation doctrine might operate to strengthen the hand of the status quo since it would interpose the courts against major executive/administrative policies not endorsed by Congress. While this highlights the fact that the doctrine's effect might not be neutral with respect to those social interests seeking one or another governmental action, the critical point here is that in invoking the delegation doctrine the courts are not substantive value choosers.
71. L. for resisting pressure when the executive seeks legislation giving it broad discretionary power. And it may infuse into the political process a constitutional principle of congressional responsibility for policy-making, which, because it is articulated by the courts as principle, might become a norm for behavior; this, after all, is the highest promise of judicial review. There is no guarantee, of course, that it would do any of these presumably beneficial things.
IlI

THE USES OF STATUTORY CONSTRUCTION
The delegation doctrine seeks to curb executive and agency lawmaking and to protect and strengthen Congress' article I power by direct application of constitutional law, striking down statutes which cede too iniuch policymaking power to the executive. A more modest and, in my view, preferable weapon in the service of the same constitutional principle is available through statutory interpretation.
Statutory interpretation is a neglected field in legal scholarship; we lack a fully developed, modern theory of the judicial role in interpreting statutes.7 3 Such a theory;, of course, would inquire into the various ways courts identify legislative purpose by examining text, legislative history, etc. But it would also identify, evaluate and propose policies, external to the legislative purpose identified from text and immediate context, which enter into the judicial activity of interpretation-policies which shape the meaning given to a statute even where those policies ctit somewhat against the legislative purpose narrowly defined. That such external policies (sometimes embodied in so-called canons or principles of statutory construction) do influence the construction given statutes cannot be doubted; and, as noted below, they have influenced the judicial interpretation of congressional statutes delegating power to the executive and agencies. My objective in this portion of the paper is obviously not to develop a general interpretive theory, but simply to suggest the possible role of a rather different external policy to guide judicial interpretation of this single category of statutes.
A. A Clear Statement Approach to Major Executive and Agency Actions Requiring Statutory Authorization
The flow of policy-making power from Congress to the executive and the agencies has been helped along by the willingness of the courts to interpret In the ordinary case, statutory authority for a challenged executive or agency action may properly be found by implication, and courts will employ a policy giving considerable deference to the administrator's interpretation of the scope of his powers.
74 But where the executive or agency claims the statutory authority to make major policy, the courts, I believe, should probably take a different approach, requiring greater than usual explicitness and specificity from Congress itself before permitting the executive to act. This approach reflects the view that in our constitutional system major executive policy-making is disfavored and bears a burden of justification.
Recognizing that principles of statutory construction are rarely dispositive in deciding concrete cases, 7 5 let me suggest one: Statutes should not be construed as permitting the executive or agencies to make major policy decisions that are within Congress' article I powers, unless Congress has clearly and specifically said so. Put another way, where it is not clear that a statute authorizes an executive or agency decision of major significance, the courts should construe the statute narrowly, and, in effect, require Congress' specific authorization. This approach is implicit in a number of cases limiting the aI- CORWIN, "IHE PRESIDENT: OFFICE AND POWERS 120, 389 n.1 (4th ed. 1957). Much of this deference appears to rest on the presumed expertise of those who administer the law. In spite of this deference, the courts have also made clear that qiestions of law are for the judiciary to resolve and that an administrative interpretation will not be upheld where it is inconsistent with the statute. Volkswagenwerk v. FMC, 390 U.S. 261, 272 (1968) -here, the constitutional policy that lawmaking of major significance is generally Congress' business. The doctrine could function in two main ways. First, and most importantly, where the congressional purpose is truly ambiguous, a statute would be interpreted as not authorizing the executive and agencies to take major policy steps. Second, where Congress has granted broad general authority to the executive and agencies, arguably reaching the major executive or agency action in question, the authority to act may still be denied; here the clear statement approach, like other doctrines of statutory construction, admittedly may resist the congressional purpose somewhat, in the interests of an underlying principle in our constitutional system. 78 The clear statement doctrine says to Congress:
Given your constitutional role under article I, we will not lightly assume that you really meant to authorize the executive or agency to make this large decision on its own; we encourage your direct participation in this decision, but, at a minimum, before the executive or agency may assume the specific powers in question, you must deliberate about whether that course is appropriate 9 and authorize it more clearly and explicitly than you have already done. will not threaten to impair the national security .8 The United States Court of Appeals for the District of Columbia, one judge dissenting, held that § 1862(b) only delegated to the President authority to adjust imports through direct mechanisms (a quota), but not through the indirect mechanism of an import fee. Thus, in spite of the background of "energy crisis," the court struck down the President's action. Although the broad statute on its face seems to give the President comprehensive powers, and the legislative history, in my view, tilts very slightly toward authority for a fee," 3 the court of appeals' result was correct. The court of appeals rejected "the expansive statutory construction" advanced by the President and construed the statute narrowly to protect Congress' power to make trade policy from executive encroachment. "The arena for [the] debate over trade policy," the court said, "has been Congress," and "the Government's interpretation of section 1862(b) would represent an anomalous delegation of almost unbridled discretion and authority in the tariff area."" 4 Moreover, the "magnitude" of the import fees at issue here was enormous and the "assertion of executive authority" was "massive.",, 5 (The import fees involved would have doubled the annual tariff revenue of the United States.) Thus, the court applied what it called "careful scrutiny "
8'
and read the statute narrowly in spite of its apparent breadth. Because trade policy and tariffs have been Congress' business and imposition of the import fees here was a major trade policy action, the court required (but did not find) clear and specific congressional authorization for what the President had done. 8 7 Although the court of appeals did not quite say so, this is the method
81.
[he quotation is from the unreported district court opinion upholding the President, attached as an appendix to the court of appeals opinion, 518 F.2d at 1066.
82. Section 1862(c) enumerates various "relevati factors" to be considered by the Secretary of the Treasury and the President in making the "national security" determination, and as the court noted. "the unibrella of national security' here is very broad indeed. 518 F.2d at 1066. 
87.
[he court did not reach, inter alia, the argument that the statute should be narrowly construed in order to avoid an unconstitutional delegation. 518 F.2d at 1055, 1062; see note 32 spia and note 89 infra. But the court was at pains to emphasize that the government had ample power to act provided that anl appropriate statute was passed. 518 F.2d at 1062. The court then ad ded: There was, of course, more at stake here than an issue of "trade policy." What the President had done, as the district court acknowledged, was to respond to a newly perceived and long-term peacetime energy crisis by trying to put in place a major, long range and controversial energy program-"the President's energy program"-without congressional approval. But energy policy in our political system is supposed to be made by Congress, or at least with Congress, not unilaterally by the President. The President should not be permitted to institute a major peacetime energy program-at least (a clear statement approach suggests) not unless Congress clearly has delegated energy policy discretion, which Congress had not done.
88 Thus, whether viewed as an energy policy or trade policy case, the court of appeals in Algonquin SNG properly held that the President lacked the authority to impose this import fee program. The method of clear statement "sends" the matter "back" to Congress, where it belongs." ' More fundamentally, this case raises a question about the way Government should operate when responding to crisis. Neither the term "national security" nor "emergency" is a talisman, the thaumaturgic invocation of which should, ipsofacto, suspend the normal checks and balances on each branch of Government. Our laws were not established tmerely to be followed only when times are tranquil. If our system is to survive, we must repond to even the most difficult of problems in a manner consistent with the limitations placed upon the Congress, the President, and the Courts by our Constitution and our laws. We believe we reaffirm that basic principle today.
F.2d at 1062.
88. Viewed in this light, the nature of the narrow construction adopted might have been different. What was problematic about the President's action was not so much that it was an "indirect" adjustment of imports rather than a "direct" adjustment, but that this particular indirect adjustment was such an unusual one, so massive a response to a newly perceived problem, so controversial, and of such major significance to the country and its long-term energy future. While the line between "direct" and "indirect" adjustments is sharp and fairly objective, and separates approaches with distinguishable economic effects, perhaps the court of appeals should have focused decisively on the particular fee involved and interpreted the statute as simply not authorizing an indirect fee of this unusual kind and purpose. Arguably, perhaps, even if a controversial, long-range energy policy initiative had been implemented by means of a direct reduction in imports, an import reduction of this kind should have required more specific congressional authorization than § 1862 provided.
89. The Supreme Court's decision, 96 S. Ct. 2295 Ct. (1976 , handed down after this paper was prepared and delivered, upheld the President's power to impose the tariffs. Whereas the court of appeals had applied "careful scrutiny" and narrowly construed the statute in question, the Supreme Court read the statute in the expansive spirit that has characterized most of its decisions interpreting congressional delegations to the executive. As indicated in note 32 supra, the Supreme Court first held that there was no need to construe the statute narrowly to avoid an unconstitutional delegation of congressional power. Then the Court held that the language of the statute and the legislative history each supported the President's view that the authorization to "adjust imports" encompassed the imposition of the license fees involved here as well as import quotas. The Court did not mention that foreign trade policy and tariff authorizations have traditionally been jealously guarded by Congress through narrow and explicit delegations, that the tariffs here were massive, that the tariffs were the centerpiece of a new and major national energy policy, or that any other factors were present suggesting that the statute should be narrowly construed and that clearer and more specific congressional authorization should be required before the President could act. Nor did the Court give any other signs that it understood
In each of my first three examples, a requirement of clear statement would have led to a different result. In Ludecke v. Watkins, the President's extraordinary statutory war powers would be deemed to terminate when hostilities ended rather than when a peace treaty was signed, since Congress had not clearly authorized his unusual power for the longer duration.
9" In Arizona v. California, the Secretary of the Interior would be required to use established equitable principles for allocating the waters rather than his own formula, because Congress had not clearly granted him the authority to develop his own policies. 9 ' Finally, the Federal Communications Commission would not be permitted to regulate cable television under its general "public interest" duties, because the regulation of cable television is a major policy initiative not clearly and specifically authorized by Congress.
3
The Nixon impoundment cases also reflect, or can be viewed to reflect, a clear statement approach. The cases generally held that the statutes under which the President sought to impound funds were mandatory statutes, leaving the President no discretion to withhold funds for reasons collateral to the program's purposes, such as saving money. 93 The statutes and appropriations bills, it is fair to say, were not always as apparently mandatory as the courts suggested. But the courts seemed to be guided by a presumption that the claimed impounding power did not exist under the statutes, and this is really that a relatively major allocation of powers issue was at stake here. [T]he step is a legislative measure so extreme that we should not find it interstitially authorized in the vague language of the Act.").
Such an approach was followed recently in Accuracy in Media, Inc. v. F.C.C., 521 F.2d 288 (D.C. Cir. 1975 Cir. ), cert. dented, 425 U.S. 934 (1976 , holding that the FCC could not assert jurisdiction over the Corporation for Public Broadcasting "absent a clear [congressional] 
95.
A decision by prosecutors and police not to investigate and enforce certain laws or to spend relatively little of theii limited time and budget on investigation and enforcement of certain laws raises issues similar to executive impoundments. However, prosecutorial discretion is a complex and rather specialized problem, and prosecutorial decisions not to enforce the criminal laws are usually insulated frotm judicial review under the prevailing view (e.g., Linda R.S. v. Richard D., 410 U. S. 614 (1973) ). The entire subject needs fuller treatment than I can provide here.
96. Pennsylvania v. Lynn, 501 F.2d 848 (D.C. Cir. 1974) is an extremely interesting exception to the general drift of impoundment cases, but passage of the Congressional Budget and Imipoundmnent Control Act of 1974, Pub. L. No. 93-344, 88 Stat. 297, has probably limited its practical importance. The Court held that the Secretary of HUD had the power to suspend various housing programs "when he has adequate reason to believe that they are not serving Congress' purpose . ..or are frustrating the national housing policies .. " 501 F.2d at 855-56. In determining that the Secretary had such authority, the Court did not (even implicitly) use a clear statement approach, apparently believing that a suspension for the stated purposes would effectuate congressional housing program policies, unlike the other impoundments which had effectuated the executive's non-program related policies. The court then went on to conduct an extraordinar analysis of the available facts about the programs, and determined that thei operation actually did frustrate congressional housing policies and that the Secretary had sufficient reason to believe that this was caused by the programs' intrinsic structure, rather than the wax they were administered. In Iy iewx, the Secretary's judgment that the piogriams were not "working" was a policy judgment that Congress might well have opposed, and the Secretary's decision that the programs inherently couldn't be made to work was a major policy judgment clearly in direct conflict with Congress' judgment swhen it passed the statute. Because the Secretary's judgments affected the expenditure of billions of dollars, he should have been required to seek congressional repeal rather than suspend the program on his own, particularly because there was no emergency that made it impossible to go to Congress. The Congressional Budget and Inpotndment Control Act of 1974. now in effect, either would have required the Secretary to seek congressional approval fir a "rescission" of the funds or. arguably, would have permiuted him to "defer" expenditure of funds until the last year of the authorization, unless one or both houses passed a defetral resolution setting aside the Secretary's action. the traditional principle of construing the statute narrowly to avoid constitutional doubts about the delegation. 97 This approach was followed by the Supreme Court in the National Cable Television case.) 98 But while the delegation and clear statement doctrines may overlap, the two approaches are significantly different. Clear statement is a finer weapon. It does not invalidate a statute but simply reads it narrowly to preclude specific executive or agency action; a core of legislation is left intact. It potentially has more uses than the delegation doctrine because it can be invoked to limit executive or agency initiatives under statutes that do have constitutionally adequate standards but which do not clearly authorize the action in question. The clear statement approach might also be used with respect to statutes that have already been upheld as constitutional delegations but really provided no congressional guidance; triggered by an expansive new claim of power outside the established core of the administrator's authority, a narrow construction could cause congressional reexamination of the statute's broad, general mandate.-" The most important difference is that clear statement is simply a doctrine of statutory interpretation, not constitutional law, and therefore any court decision applying it may be overridden by the legislature. The delegation doctrine says to the legislature that it may not delegate the policy -making function at all. The clear statement approach simply' tells the legislature that if it wants to abdicate its policy-making responsibility it must do so clearly, but that if it really wishes to do so, it may. The delegation doctrine flatly precludes an executive or agency decision of the major policy question; the clear statement doctrine leaves Congress free to decide that the executive or agency should decide, provided that Congress focuses in on the matter and speaks clearly and explicitly about its intentions. Application of the delegation doctrine runs a risk of sorts. If the legislature becomes stymied, it is not permitted to pass the buck; governmental inaction is at least conceivable in a situation where government action is admittedly essential. But clear statement invokes princl-97. The doctrine of narrow construction to avoid constitutional doubts is essentially a doctrine of judicial restraint, a device for avoiding the uniquely sensitive deliberations and potential sanctions of a constitutional judgment. Its use should be premised on at least good faith doubts about a statute's constitutionalit y. In fact, it is often used to salvage a statute that the court believes it pie more tentatively. The court reminds the legislature that it is supposed to make major policy, and tries to encourage that result; but if the legislature, by simple majority, expressly defers to the executive anyway, the court will stand aside." These differences may make the clear statement approach a preferable tool for accommodating a concern about unbridled executive/adninistrative power and a perception that the public interest may require significant executive/administrative policy-making in some circumstances.
Various doctrines of clear statement and narrow construction have an honorable tradition in our law, and in most of their applications they reaffirm the legislature's dominant role as lawmaker in the face of some executive or agency action."" The doctrines have generally been applied when individual liberties are at stake, with constitutional policies at least somewhere in the background. But this has not always been so. In any event, the case law provides at least close analogies for the suggestion that a clear statement approach be applied to major policy actions of all sorts undertaken by the executive and agencies.
Criminal statutes, of course, are narrowly construed under a doctrine of clear statement. "I While one purpose of the doctrine is to assure that citizens have "fair warning,""' ' another is to assure that the legislature, and not prosecutors and the courts, define criminal conduct.. 1 The reason for this institutional concern that the legislature decide is, in part, "because of the seriousness of criminal penalties." '"11 5 In other words, because of the social importance of the criminal law, we do no1 permit the executive (pIrosecutor) to charge crimes not clearly authorized by the legislature.
100. There might, of course, be variouis strong and weak versions of a clear statement rule. requiring different degrees of clarity and specificits front Congress. Under the strongest version, a court might refuse to find the reqlisile clarity unless Congress catte close to making the policy decision itself'. Here the effect of' the doctrine is not sinply'v to remind Congress of its policymaking fuInction, hut really to insist that it be exercised-and the clear statement approach comes close to merging with the delegation doctrine.
101. The account that follows is obviously selective. For exantple. I do not discuss one of the nost traditional clear statement doctrines, the rule that stattles in derogation of the coninion law are to be strictly construed; not-do I discuss the clear satenent policies used ill CoitItSllt ing statutes and treaties which define the status of' Indian tribes, requiring Cingress to speak explicitly befme it will be deenied to have disestablished ;in Nor do the courts generally permit the executive to take other steps that curtail liberties in the absence of clear congressional authorization. In some cases the courts invoke the doctrine that statutes will be narrowly construed to avoid constitutional doubts-thereby setting aside the executive action at least until Congress more clearly mandates it and forces resolution of the constitutional question."" In other (and for present purposes more relevant) cases involving individual liberties, constitutional doubts do not necessarily exist; nevertheless, here too, courts forbid the executive action absent clear congressional authorization. In Kent v. Dulles, 1 7 for example, the court struck down regulations promulgated by the Secretary of State that would, in effect, have denied passports to communists. The statute relied upon by the Secretary authorized him to "grant and issue passports . .. Linder such rules as the President shall designate and prescribe.
... '"s The court did not reach, nor explicitly invoke the doctrine to avoid arguments that the Secretary's restrictions on exit were unconstitutional, although it indicated that potential constitutional questions were involved. Rather, the Court struck down the restrictions because Congress had not authorized them in explicit terms:'""
If that "liberty" is to be regulated, it must be pursuant to the lawmaking functions of the Congress ....
And if that power is delegated, the standards must be adequate to pass scrutiny by the accepted tests ....
Where activities or enjoyment, natural and often necessary to the well-being of an American citizen, such as travel, are involved, we will construe narrowly all delegated powers that curtail or dilute them. . . . We hesitate to find in this broad generalized power an authority to trench so heavily on the rights of the citizen.
In numerous other cases, the Supreme Court, without reaching constitutional issues or invoking the doctrine of narrow construction to avoid constitutional doubts, has prohibited sensitive executive action simply because clear and specific legislative authority was essential and none was present.
" " These 106. See note 97 supra. Although these cases often imply that the executive action taken would be held unconstitutional even if Congress were clearly to authorize it, the absence of an unavoidably clear congressional authorization allows the court to construe the statute "narrowly," to void the executive's action simply as unauthorized by statute, and to avoid a constitutional decision until Congress itself more clearly reviews and forces the issue. S. 304 (1946) , the Court held that the statute permitting the President and the Governor of Hawaii to place Hawaii under "martial law" did not permit them to supplant civilian courts b'y military tribunals. Noting that Congress "did not explicitly declare" that civil courts could be supplanted, Justice Black rejected such authority in light of "principles and practices developed during the birth and growth of otur political institutions.' The Court did not reach anx of the constitutional issues tendered. Id. at 315, 319.
In Greene v. McElroy, 360 U.S. 474 (1959) , the Court held that the Secretary of Defense did not have the authority to suspend a person's security clearance without certain procedural protections, because such authority had not been delegated to him -explicitly." The Court held that it would not permit "traditional forms of fair procedure" to be *restricted by implication or without HeinOnline --40 Law & Contemp. Probs. 74 1976 cases suggest that, whether or not the Constitution requires it, the Court as a matter of statutory construction will not permit the executive to curtail personal liberties without clear authorization.
Finally, there are cases that require clear and express congressional authorization where the policies at stake do not necessarily involve individual liberties at all. These cases are the strongest analogy to the more general clear statement approach that I have proposed. Where an action affects the federal/state balance, for example, the courts will generally require express authorization. As the Supreme Court said in United States v. Bass:' 11 [U]nless Congress conveys its purpose clearly, it will not be deened to have significantly changed the federal-state balance ....
In traditionally sensitive areas, such as legislation affecting the federal balance, the requirement of cleat statement assures that the legislature has in fact faced, and intended to bring into issue, the critical matters involved in the judicial decision. the most explicit action by the Nation's lawmakers, even in areas where it is possible that the Constittion presents no inhibition." Id. at 508 (emphasis added). "Without explicit action by lawmakers," the Court noted, "decisions of great constitutional import and effect Would be relegated by default to administrators who, under our system of government, are not endowed with authority to decide them." Id. at 507. The Court observed that it was not "clear" that either Congress or the President "specifically has decided that the imposed procedures are necessary and warranted and has authorized their use." 1d. at 507.
In NLRB v. Fruit and Vegetable Packers, 377 U.S. 58 (1964) , the Court held that the National Labor Relations Act did not forbid "secondary consumer picketing." The Court noted that picketing was generally a "sensitive area" under the First Amendment, which Congress had usually dealt with explicitly, and therefore, the Court said, it would "not [ascribe] to Congress a purpose to outlaw peaceful picketing unless 'there is the clearest indication in the legislative history* . . . that Congress intended to do so . I... Id. at 63. In Gutknecht v. United States, 396 U.S. 295 (1970) , the Court struck down Selective Service regulations that accelerated induction for registrants declared "delinquent." The Court found that the delinquency regulations gave local boards a "broad, roving authority ... not congenial to our lawmaking traditions." Id. at 306. Citing Kent v. Dulles and "constru[ing] narrowly" the Selective Service Act, the Court found that the delinquency regulations were not "specifically authorized." Id. at 306-07.
See also Schneider v. Smith, 390 U.S. 17 (1968); Cole v. Young, 351 U.S. 356 (1956); United States v. Minker, 350 U.S. 179, 188 (1956 (1974) . ("We have also required that a federal prosecution of an offense historically a matter of State concern be expressly authorized by Congress.") Federalism values have also triggered a clear statement approach in the context of labor antitrust issues, Apex Hosiery Co. v. Leader, 310 U.S. 469, 513 (1940) , and environmental regulation, Brown v. Environmental Protection Agency, 521 F.2d 827, 834 (9th Cir. 1975) (1957) .
Although Bass noted that a clear statement would be appropriate in "traditionally sensitive areas"--a broad, if vague, formulation-federalism issues directly implicate constitutional policies. Therefore, cases applying a clear statement approach where the federal/state balance is at stake are arguably only a limited analog' to the more general clear statement approach.
The Court has also said that it would require Congress to "have made its design plain" before interpreting the National Labor Relations Act in a way that would have "far-reaching results" for labor/management relations." 2 Numerous other judicial opinions have said that a "novel [regulatory] approach," ' " 3 a policy having "profound impacts,"" ' 4 a policy marking "a sharp break with our traditions,"' '-' or simply "a controversial policy choice"'' 6 could not be implemented unless Congress had indicated clearly that it wanted it.
These cases generally stop the executive or agency from doing something, but that is not really the point. The courts in all of them are really concerned with an institutional question: Who, in our system, should be making this decision? In Alexander Bickel's phrase, the courts are "recall[ing] the legislature to its ow1n policy-making function."'' The judgment that rests behind each case is that the policy decision involved is "too important to be made by anyone but the legislature."'"' ' Moreover, it is too important to permit legislative authorization to be inferred. In many of these cases, there had been legislative involvement of sorts-a generally phrased statute that arguably authorized the action," 9 or a subsequent congressional appropriation that might have been viewed as implicit approval of the administrative choice.12 But where the action involved is of large importance, implied authorization is insufficient. Explicit and clear action by the legislature is required. 12 1
When is a clear statement approach properly used to "recall the legislature to its own policy-making function?" S. 283, 303 n. 24 (1944) . 122. A. BICKEL. slipra note 7 at 161. Although Professor Bickel's discussion of narrow construction of statutes mainly concerns areas of constitutional sensitivity, he appears to agree that narrow construction may serve useful purlposes "not ()nV when constitutional issues would otherwise have to be adjudicated." He notes that "[s]uch was the method by which the Sherman Antitrust Act was at last held not applicable to union activities aimed at exerting labor's economic bargaining power.' Id. at 181.
HeinOnline --40 Law & Contemp. Probs. 76 1976 anyone but the legislature, is this not true of major questions of social and economic policy as well? And therefore should not the clear statement approach have a place in both situations? Congress' article I powers, after all, cover both, and clear legislative authorization for major social and economic policies may be as important as legislative authorization for sensitive actions involving individual liberties. Indeed, these social and economic policies may by their nature be even more suited to majoritarian legislative resolution than issues affecting personal liberties, since these liberties often involve interests against the majority and therefore restrictions on such liberties can generally not be legitimated by majoritarian authorization.
There are, admittedly, special problems if the clear statement doctrine is applied, as I suggest, in connection with decisions not related to constitutional policies. How are courts to determine whether a particular policy decision is of the sort that should trigger a clear statement approach? All clear statement doctrines have this problem to some extent, along with the intertwined problem of how clear the congressional authorization must be.'
23 But where a decision affects interests within the vicinity of protected constitutional rights, as in Kent v. Dulles, the judicial judgment to require clear congressional authorization may at least be justified by reference to well established values. By what manageable criteria, however, is a large oil tariff deemed important enough to require clear legislative authorization, but not some other governmental action? There is, to be sure, an element of subjectivity in this judgment (like that already discussed in connection with the delegation doctrine).' 2 ' But the judgment rests upon factors that, as we have seen, the courts appear prepared to assess in other clear statement cases: how "farreaching" a policy is, how "controversial," how "novel" in light of past policy and principle, how much "impact" a policy will have and on how many people.' 2 5 Similar factors are assessed by courts in other situations.' 26 They can probably be managed here as well-particularly if the doctrine is confined to relatively extreme cases. The legitimacy of the clear statement approach, in the end, rests upon its modesty in the service of fundamental constitutional principle. To the extent that it is judicial activism, its goal is primarily to assure more representative and accountable decision making. It opposes executive power in some circumstances, but not when that power is clearly and explicitly authorized. It encourages and invites Congress to make policy choices, but, if Congress really prefers not to, Congress has its way. It interprets statutes in light of a constitutional policy, but does not impose a constitutional requirement. The court resists a departure from article I principles, but the court does not preclude anything permanently.
To be sure, judicial intervention is not the only recourse available to restrain the executive. Just as Congress, without judicial intervention, is able to try to overrule the executive when it violates a clear statutory command, a dissatisfied Congress is free to try to overrule the executive when it expansively interprets ambiguous or generally phrased statutes in a way that Congress opposes. The possibility that Congress might act without any judicial assistance certainly does not preclude a judicial role in the former situation (where congressional action is most likely because the executive affront is most blatant), nor should it in the latter. At the risk of some repetition, it is worth underscoring some of the structural reasons 27 why judicial intervention is appropriate here. First, Congress cannot simply "overrule the executive" when it objects to the executive's interpretation of a statute. Overrule can generally be accomplished only by means of repeal or amendment of the statute in question, 2 8 and this is subject to a (likely) presidential veto; thus a super-majority of twothirds of each house would be needed to rein in expansive executive policymaking.1 2 9 In fact, shortly after President Ford imposed the oil import fees, 128. This simplifies things, of course. For example, the appropriations process gives Congress great leverage over spending programs, and Congress can, if it has the will, use leverage over pending legislation and appropriations to secure leverage over the implementation of programs already operating. Congresspersons can also mobilize public pressure against the President.
129. Congress might, of course, pass statutes which require the executive or agencies to lay before Congress major and minor actions which implement the statute and permit Congress. one House, or a Committee to set aside such actions by affirmative resolution or even by simply failing to approve them within a fixed time, neither step subject to presidential veto. There has, [Vol. 40 For me, such legislation poses difficult questions of policy and constitutionality, even though I clearly approve of its goal (to strengthen Congress' role in checking the executive) and its attempt to achieve that goal within the political process itself ws ithout use of the courts. It Would require much tinte and space to discuss the issues, but I briefly connent on the constitutional questions. Leaving aside the potential constitutional problem of lawmaking bx one House or a Committee, the proposals all raise constittitional questions because they permuit Congress, in effect, to repeal (and effectively anend) the clearest of statutes without permitting the President to veto. It is not, I believe, an altogether satisfactory answer to this argunent to say that the interests of the Presidency are adequately protected by the option, always available to the President, of vetoing the initial legislation which dilutes the President's veto power. A President who signs the bill might effectively waive his own personal veto prerogatives, but could he waive his successor's veto prerogatives? And if' a statute dilutes the President's veto power has not something gone awry in the constitutional system which no concurrence among the occupants of two political branches should be able to insulate from challenge? See also note 41 supra.
130. See Algonquin SNG, supra note 80, 518 F.2d at 1054 n. 6. On vetoing the bill, the President did briefly suspend the imposition of the fees announced in his proclamation, although he eventually phased in most of the anticipated fees. The recently passed Energy Conservation and Policy Act, Pub. L. No. 94-163, which President Ford signed, requires the President to develop within 180 days energy conservation contingency plans which may not provide for any "tax" or "tariff." § 202(a)(2)(A). Upon signing the bill the President announced that he would remove most of the import fees that he had previously imposed.
131. Cf. note 41, supra; Jaffe, supra note 7, at 359, 369-70.
HeinOnline --40 Law & Contemp. Probs. 79 1976 accept responsibility for policies would probably be strengthened if an executive policy were not in place. In short, some external push from the judiciary may be useful in stimulating Congress to express its policy preferences. Finally, to the extent that the courts' narrow reading of the statute in effect requires Congress to reconsider what it thought it had already authorized (albeit in an ambiguous or general way), the burden placed upon Congress to take clearer responsibility for major policies furthers constitutional values. Major executive policy-making represents a fundamental shift in our constitutional system-whether or not Congress agrees to it. A significant constitutional principle is at stake, and in using the clear statement doctrine the courts play the important function of placing that principle before the political branches-reminding them of it and, in effect, requiring them to consider it before they act. The courts play a unique role in our system in articulating principles, and the particular principle involved here-the proper boundaries of each branch-is one legitimately protected by the judiciary in our system. 132 If Congress should decide in the end that it wishes to defer to the executive, it will at least do so fully aware of the principle at stake.
B. Statutory Construction as a Control on the President's Inherent Powers
The scope of the President's powers to make policy absent statutory authorization is a subject that both the courts and I leave mostly to others. However, one judicial doctrine concerning these powers is so clearly related to the previous discussion that I mention it briefly. This doctrine comes into play when the President asserts inherent powers in an area also within Congress' article I powers.
For such a situation, the law appears to be the following: If Congress has already acted to "preempt the field" or "cover the situation," 1 133 the President may not take any action inconsistent with Congress' action. This is potentially a major doctrine for limiting presidential power.
An early illustration of this approach is the extraordinary case of Little v. Barreme, decided in 1804.134 The Supreme Court upheld an award of damages against a ship captain who, on specific order of the President, seized a ship coming from France. As Commander in Chief or pursuant to the "take care" clause of article II, the President might well have had article II authority to order the seizure of ships bound both to and from France, the Court said. But since Congress had passed a nonintercourse act which simply authorized seizures of ships going to France, the legislation had "prescribed . .. the manner" in which the law "shall be carried into execution." Thus the President's order was unlawful, and the captain who made the unlawful seizure was found liable for damages.
A more famous example is Youngstown Sheet & Tube Co. v. Sawyer, 1' 3 5 where the Court enjoined President Truman's seizure of the country's steel mills to end a labor-management dispute during the Korean War. Since there was no statutory authorization for the seizure, the main issue was whether the President had inherent constitutional power to act. Justice Black's opinion of the Court held that the seizure order was "law-making" which was for Congress, not the President, in our constitutional framework. But in light of various opinions of the concurring justices necessary for the majority, the case now is often thought to stand for a narrower proposition,' articulated most vividly in Justice Jackson's theory of the twilight zone. In the twilight zone the President and Congress may both have the power to act, but if Congress acts the President's power is "at its lowest ebb." Thus, in evaluating the President's action, it was of critical significance that Congress had provided for seizure and other emergency actions in certain situations (none of which were invoked by the President). Congress had thereby covered the field with statutory policies inconsistent with the steel seizure, and the President could not act.
Why, if concurrent authority exists, should Congress and not the President be able to preempt the field? The explanation, presumably, is that Congress is thought to be the preferred policy-maker in our system. The preemption doctrine strengthens Congress' policy-making role; preemption not only assures that Congress' prior policy decisions are protected, but also leaves the field open to Congress for further action.
For those concerned about the President's assertion of broad inherent powers, it may often be more profitable to argue that Congress has preempted the field than that the President has no inherent authority to act. The critical question then becomes: When is Congress deemed to have preempted the field? This is essentially a question of statutory interpretation. In neither Little v. Barreme nor Youngstown had Congress explicitly precluded the action that the President wanted to take. The statutory interpretation question essentially turned on the significance of silence.
The answer to such a question largely depends upon a careful analysis of the specific legislative materials involved in each case. But external principles usually play a role in the interpretive effort. Since the preemption doctrine reflects a clear preference for congressional policy-making, that preference should probably also guide determination of whether congressional preemption has occurred in a particular case. The basic principle is the same as the one discussed in the previous section: Where an important policy decision is 135. 343 U.S. 579 (1952 within Congress' article I power to make, it will not be lightly assumed that the executive is permitted to make the decision. But since the President's own constitutional powers may be at stake, the principle should be applied here only in close cases. Under such an approach, the courts would resolve doubtful questions by finding congressional preemption and presidential inconsistency, thereby preserving the congressional policy-making role, at least where the presidential action is of large significance.
The importance of this approach to determining whether the President has been preempted is suggested by the recent case of Consumers Union v. Kissinger, decided by the U.S. Court of Appeals for the District of Columbia.1
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The President had entered into agreements with foreign steel producers to limit their steel shipments to the United States. The questions were whether he had the authority to do so at all and whether he was required to follow congressionally mandated procedures designed to assure public airing of trade issues. The majority held that the President had inherent authority to regulate foreign commerce by entering into the import restraints in question, and that Congress had most likely preempted the field of "enforceable" import restraints by prescribing substantive and procedural requirements. But the majority found that no conflict existed between the President's steel quota agreement and congressional legislation in the trade area since the steel quotas involved "voluntary" and non-"enforceable" restraint by the foreign producers; therefore, the President need not follow the congressionally mandated requirements and procedures.
Judge Leventhal dissented. While the President might well have inherent powers concerning foreign commerce, Judge Leventhal said, the President could not "manage foreign commerce in a manner lying outside a comprehensive, regulatory scheme Congress has enacted pursuant to its article I, § 8 power."' 3 The President's action in this case was inconsistent with such a scheme "occupying the field of import restraints" and requiring a prescribed "procedure with safeguards and right of comment by affected interests."
Whether or not the steel agreements were enforceable (and Judge Leventhal suggested that they were), the nature and effect of the restraint agreements made them subject to the procedural and substantive restrictions of the legislation. The restraints admittedly failed to meet these requirements and therefore the President's independent action was unlawful.
The question, therefore, turned on whether Congress had preempted the field. The divergence between majority and dissent on this question depended to some extent on different views concerning the nature of the particular restraint and the legislative scheme. The divergence also rested in part upon a 137. 506 F.2d 136 (1974) . cerl. denied, 421 U.S. 1004 (1975 1 3 9 For Judge Leventhal, not surprisingly, the procedures were "no mere technicalities," but were critical to prevent abuses and encourage better policy in an area where the President otherwise may have had broad discretion.
4" " But the most significant factor in Judge Leventhal's conclusion that the President had been preempted may have been the importance that he attached to protecting Congress' role in the policy-making process. At the end of his opinion, he gives expression to a basic principle: "Where, as here, the power of Congress to regulate a matter committed expressly to it by the Constitution is at stake, a close case should be decided so as to protect Congressional power." We may say that power to legislate for emergencies belongs in the hands of Congress, but only Congress itself can prevent power from slipping through its fingers.
The courts can try to lead and encourage, but in large things their achievements depend upon their ability to inspire consent and will in others.
John Stuart Mill once wrote that "[a] government must be composed out of elements already existing in society, and the distribution of power in a constitution cannot vary much or long from the distribution of it in society itself." 143 The courts cannot imagine an allocation of power between the branches that is unrealistic, and expect to impose it. Congress' policy-making role will not be strengthened or protected from executive encroachment simply because the courts recite constitutional principles and pass a number of policy issues back to Congress. What the courts can do most easily is to put reason and principle and a little power behind a congressional will which already exists, or is very close to the surface; in the impoundment area, for example, the courts legitimated the congressional perspective, and probably made it easier for the Congressional Budget and Impoundment Control Act of 1974 to win acceptance and passage. Where the congressional will is not so near at hand, the courts can try to inspire it, or try to create an incentive for its expression by resisting congressional abdication and refusing to permit the executive to make broad policy without going to Congress. But if Congress is not receptive, the courts in the end will probably have to back off.
Moreover, congressional reform is probably a predicate for any greatly strengthened policy-making role. Better staff, better information sources, better internal organization and coordination are all essential. Since a disorganized Congress cannot be called unlawful-even absent clear authorization-congressional reform is beyond the courts' ability to control directly. It is arguable, however, that Congress has been weakened internally by court decisions that continue to uphold and embellish loosely drafted statutes which broadly delegate power; and so it is possible that congressional reform efforts can be strengthened indirectly by judicial actions which encourage more congressional policy-making responsibility. Even so, it may be that none of the conventionally touted reforms would make enough of a difference. It may be that Congress, because of its size, composition, and its reelection fixation, cannot change enough to play its preferred role.
Nor is it clear that the people want it to change. The emotion of a populace faced by an endlessly confusing world is probably to want decisive, visible, and perhaps authoritarian leadership.
4 ' Congress can never really provide this in the way the President can. Nor can it provide the ordinary citizen the opportunities of a more personalized participation that may be found in local communities. Alongside those who want stronger leadership, there are those who want less federal government of all kinds (they may even be the same persons). Of those who are left, how many people care which branch of the national government exercises power? In short, in the slow struggle to regain power against the executive, Congress' popular support may not be strong. I do not mean to depart from what I have said earlier about the appropriateness of Congress' playing a more decisive policy-making role. These closing observations simply note an additional perspective of limitation from which I think about the other issues. My point, in the end, must be a modest one. The power of the executive branch and the agencies today rests in sig- nificant part upon their broad policy-making power, largely claimed pursuant to congressional statutes. It is often suggested that Congress needs to be strengthened in our system by recovering much of this policy-making power. The judicial doctrines that I have discussed all address that objective. Most of the arguments against these various judicial doctrines rest upon the belief that congressional performance in making policy cannot be substantially improved. And if that is the case, we must wonder whether executive power can be significantly controlled.
